LA TUTELA GIURIDICA DEL LAVORATORE NELLE FORME DI LAVORO ATIPICHE IN SLOVENIA by Darja Senčur Peček
D. SENČUR PEČEK, Social Protection of Workers in Non-standard Forms...
Zb. Prav. fak. Sveuč. u Rij., vol. 39, br. 4 (Posebni broj), 1561-1599 (2018) 1561
SOCIAL PROTECTION OF WORKERS IN NON-STANDARD 
FORMS OF EMPLOYMENT IN SLOVENIA
Prof. dr. sc. Darja Senčur Peček* UDK: 331.109.3
 https://doi.org/10.30925/zpfsr.39.4.5
 Ur.: 11. srpnja 2018.
 Pr.: 30. rujna 2018.
 Izvorni znanstveni rad
Summary
The article deals with legal position of individuals who work in various non-
standard forms of employment in Slovenia. The author analyses labour law 
protection and social position of workers, carrying out the work in forms of 
temporary work (fixed-term employment, temporary and occasional work of 
students and retired people), in employment relationships with more than two 
parties (temporary agency work), and also the position of false self-employed 
and economically dependent persons. It is evident that these forms of work are not 
precarious on their own, since Slovenian legislation provides the workers with 
rather proper protection during the period, in which they work, and moreover, 
these workers are also entitled to rights from social insurance schemes (in 
narrower of broader scope). The situation is different in cases of abuse of these 
forms of work and in cases of false self-employed persons and other disguised 
employees, when workers are only entitled to a limited scope of rights in spite of 
working in relationships with elements of a standard employment relationship. 
In order to prevent these cases, not only additional legislation solutions and 
labour market measures are needed, but labour inspection will also have to 
be increased and furthermore, the awareness of employers and the society 
regarding long-term impacts of use of such non-standard forms of work will 
have to be raised.
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supply	 chains,	 concessions,	 temporary	 agency	 work	 and	 similar	 business	 models,	
which	 caused	 (or	 possibly	 were	 the	 purpose	 of)	 externalization	 of	 employment	
relationships	 (transfer	of	employment	 relationships	outside	 the	company)	or	 the	so	
called	avoidance	of	labour	law	obligations.	This	can	take	two	courses	of	action:	either	
the	employer	enters	into	a	business	cooperation	with	his	former,	now	self-employed,	




The	 so	 called	 non-standard	 forms	 of	 employment2	 have	 become	 a	 key	
characteristic	 of	 today’s	 labour	 markets	 both	 in	 developed	 and	 underdeveloped	
countries.	 They	 represent	 different	 forms	 of	 employment,	 which	 deviate	 from	 the	
standard	one	–	a	dependent	relationship	between	a	worker	and	an	employer,	concluded	
for	an	indefinite	term	and	for	full-time.	Considering	their	differences	from	standard	
employment	forms,	 they	can	be	divided	 into	four	groups	–	 temporary	employment	




The	 spread	 of	 non-standard	 forms	 of	 employment	 affects	 the	 workers,	 the	








2 Different	 expressions	 are	 used	 in	 this	 regard	 (atypical	 form	 of	 employment,	 non-standard	
forms	 of	work	 etc.).	The	 use	 of	 the	 term	non-standard	 forms	 of	 employment	 in	 this	 article	
covers	atypical	employment	contracts	as	well	as	other	non-standard	forms	of	work,	in	which	
individuals	carry	out	work	for	a	contracting	party	for	payment.	
3 Classification	 that	 follows	 from	 ILO	 study,	 Non-standard	 employment	 around	 the	 world:	
Understanding	challenges,	shaping	prospects,	International	Labour	Office,	Geneva,	2016,	pp.	
7-8	(hereinafter:	ILO,	Non-standard…2016).
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The	 International	 Labour	 Organization9	 therefore	 warns	 of	 the	 need	 for	
appropriate	 national	 legislation	 solutions	 in	 relation	 to	 the	 minimum	 rights	 of	
workers	in	non-standard	forms	of	employment,	prevention	of	abuses	in	these	forms	
of	employment,	especially	in	disguised	employment	relationships	as	well	as	a	proper	








of	 employment,	 innovative	 business	 models	 and	 self-employment,	 simultaneously	






contracts,	 precarious	 employment,	 employees’	 fundamental	 rights	 and	EU	employment	 law,	
study	 for	 the	Committee	 on	Petitions	 of	European	Parliament,	 2017,	 pp.	 20-22;	 ILO,	Non-










D. SENČUR PEČEK, Social Protection of Workers in Non-standard Forms...












5th	 principle	 that	workers	have	 the	 right	 to	 a	 fair	 and	equal	 treatment	with	 respect	
to	working	conditions,	access	to	social	security	and	training	regardless	of	the	form	
and	duration	of	employment;	it	specifies	that	the	transition	to	indefinite	employment	
is	 encouraged	 (first	 paragraph).	 Fourth	 paragraph	 of	 the	 same	 principle	 states	 that	
the	employment	relationships,	which	lead	to	precarious	work	conditions,	should	be	
prevented	and	it	prohibits	the	abuse	of	non-standard	forms	of	employment	contracts.	
As for the 12th	 principle,	 workers	 and	 self-employed	 individuals	 in	 comparable	
conditions	must	have	the	right	to	proper	social	protection	regardless	of	the	form	and	
duration	of	their	employment	relationship.	
2. NON-STANDARD FORMS OF EMPLOYMENT IN SLOVENIA
The	Slovenian	legislation	tolerates	and	regulates	different	forms	of	paid	work	for	
an	employer	(contracting	party).16	Apart	from	the	employment	relationship	(carrying	
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employed	 by	 temporary	 work	 agencies,	 and	 students	 (who	 work	 through	 student	
referrals)	 into	 the	work	 process	 or	 transfer	 the	work	 to	 self-employed	 individuals	
(who	work	based	on	a	service	agreement	or	business	cooperation	contracts).
According	to	the	Statistical	Office	of	the	Republic	of	Slovenia17	in	2017	there	
were	 974.000	 economically	 active	 individuals	 in	 Slovenia,	 most	 of	 whom	 were	
employees	 –	 771.000	 (individuals	 in	 an	 employment	 relationship),18	 14.000	 were	
temporary	agency	workers,	44.000	were	working	based	on	student	referrals,	14.000	
were	working	based	on	other	forms	of	employment	(for	example	based	on	a	service	
agreement,	 occasional	 and	 temporary	 service	 agreement	 for	 retired	 people	 etc.),	
115.000	were	self-employed	(among	whom	12,5%	or	14.000	were	working	without	
employees	and	for	a	single	client).
The	 data	 on	 the	 development	 of	widely	 spread	 forms	 of	 employment	 paints	
an	even	clearer	picture.	They	show	that	 in	 the	past	 ten	years,	while	 the	percentage	
of	employees	(people	with	an	employment	contract)	has	decreased,19	the	percentage	
of	 self-employed	 individuals	 and	 temporary	 agency	 workers	 has	 increased.20 The 
structure	 of	 employment	 contracts	 is	 also	 changing,	 since	 the	 percentage	 of	 part-
time	employment	contracts	is	increasing	and	new	employment	contracts	are	mostly	
concluded	for	fixed	terms.21
Thus,	 Slovenia	 also	witnesses	 an	 increasing	 growth	 of	 atypical	 employment	














Slovenia,	 Database	 SI-STAT	 2017,	 available	 at	<http://pxweb.stat.si/pxweb/Dialog/statfile2.
asp>	(20.06.2018).






the	 largest	 trade	 union	 in	 the	 private	 sector;	 consultation	 on	 precariousness.	 See	 STA,	
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For decent work issued in 2016.31	This	also	demonstrates	the	fact,	that	non-standard	
forms	of	employment	and	the	precariousness	related	thereto	are	a	growing	problem	of	
the	Slovenian	labour	market.	







to	 the	 possibility	 of	 the	 simplest,	 fastest	 and	 cheapest	 adjustment	 of	 the	 number	
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termination	of	employment	contract	which	labour	law	guarantees	the	employees	in	










3.2. Fixed-term employment contract
A	fixed-term	employment	contract	has	been	a	common	form	of	non-standard	
employment	 in	 Slovenia	 for	 a	 long	 time.35	 It	 differs	 from	 a	 typical	 employment	
contract	 in	 the	 fact	 that	 its	duration	 is	decided	 in	advance	–	either	 specifically	 (by	
indicating	a	deadline	or	a	date)	or	by	description,	which	is	why	it	is	terminated	upon	
the	lapse	of	time	or	after	the	reasons	for	which	it	was	concluded	cease	to	exist.
Since	 the	 employment	 contract	 establishes	 an	 employment	 relationship,	 the	
employee,	who	concludes	a	fixed-term	employment	contract	is	also	guaranteed	labour	
law	protection.	The	Slovenian	legislation	complies	with	Council	Directive	1999/70/
EC	 of	 28	 June	 1999	 concerning	 the	 framework	 agreement	 on	 fixed-term	 work	
concluded	 by	ETUC,	UNICE	 and	CEEP	 (Directive	 1999/70/ES),36	which	 is	 based	









Slovenia,	 no.	 97/07	with	 amendments,	OZ	UPB-1),	 by	which	 the	 contractor	 does	 the	work	
independently	and	guarantees	success	(see	Kresal	Šoltes,	K.,	Podjemna	pogodba	(pogodba	o	





35 In	2006,	Slovenia	was	 fourth	 among	EU	Member	States	 regarding	 the	percentage	of	fixed-
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have	 to	 be	 taken	 into	 account	 when	 calculating	 the	 threshold,	 which	 the	 national	
legislation	 determines	 as	 relevant	 for	 creating	 representative	 bodies	 of	 employees.	
The	Slovenian	legislation	does	not	contain	any	special	provisions	in	this	regard,	but	












similarly	as	 the	employee	who	works	permanently	 for	 the	employer,	also	 included	






39 See	 ILO,	Non-standard…,	 2016,	 cit.,	 pp.	 200	 and	 207.	 Even	 though	Directive	 1999/70/ES	
specifically	 imposes	 upon	 the	 employers	 an	 obligation	 to	 provide	 these	 employees	with	 as	





Member	States	 relating	 to	 the	safeguarding	of	employees’	 rights	 in	 the	event	of	 transfers	of	
undertakings,	businesses	or	parts	of	undertakings	or	businesses,	OJ	L	082,	22.	3.	2001.
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The	 fundamental	 difference	 between	 a	 fixed-term	 employment	 contract	 and	
an	 employment	 contract	 of	 indefinite	 duration	 becomes	 apparent	 in	 regard	 to	 the	




to	prove	one	of	 the	 termination	reasons	prescribed	by	 law	and	follow	a	number	of	









contract	of	 an	 indefinite	duration	or	 again	 for	 a	fixed-term).	 In	 the	 case	of	 shorter	
duration	of	an	employment	contract,	the	employee	must	also	face	the	issue	of	fulfilling	
the	conditions	for	obtaining	the	right	to	unemployment	cash	benefit	(and	also	other	
rights	 from	 social	 insurance	 schemes).	The	 amended	ZUTD	has	 also	 introduced	 a	






contract	of	 indefinite	duration	 is	a	 rule.45	 In	accordance	with	 the	Directive,	ZDR-1	
encourages	the	transition	of	employees	in	a	standard	form	of	employment	by	imposing	












44 Under	 provisions	 of	 Parental	 Protection	 and	 Family	 Benefits	Act	 (Official	 Gazette	 of	 the	
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duration	 to	employees	but	 rather	conclude	(also	several	 times	 in	a	 row)	fixed-term	




legal	limitations.49	Scholars	have	been	warning	of	this	issue	for	a	long	time50 and the 
legislator	 has	 also	 provided	 stricter	 conditions	 for	 concluding	fixed-term	 contracts	
in	ZDR-1	with	the	intention	of	preventing	the	abuses	of	those	contracts	(the	reason	
for	concluding	a	fixed-term	contract	must	be	specified	 in	 the	contract	 itself;51	 time	
limitation	is	further	specified52)	and	has	tried	to	discourage	employers	from	concluding	
fixed-term	contracts	by	raising	some	of	the	expenses	related	to	them53	and	encourage	





48 An	employment	 contract	 could	 be	 concluded	only	 upon	 the	 existence	 of	 one	 of	 the	 legally	
specified	 reasons;	 it	 was	 only	 possible	 to	 conclude	 one	 or	 more	 fixed-term	 employment	
contracts	 which	 could	 sum	 up	 to	 two	 years	 at	 the	 most;	 in	 case	 of	 the	 conclusion	 of	 a	





49 Different	 ways	 to	 bypass	 legal	 provisions	were	 for	 example	 the	 conclusion	 of	 consecutive	








52 An	 employer	must	 not	 conclude	 one	 or	 several	 fixed-term	 employment	 contracts	 (with	 the	
same	or	a	different	worker!)	for	the	same	job,	whose	continuous	duration	would	be	longer	than	
two	years,	except	in	extreme	(legally	specified)	cases.	It	is	also	specifically	stated	that	the	time	







and	 raising	 contributions	 for	 compulsory	 insurance	 for	 unemployment	 in	 case	 a	 fixed-term	
employment	contract	is	concluded.
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Most	recent	data	show	that	the	number	of	fixed-term	employment	contracts	in	





















employees’	 personal	 circumstances	 (maternity	 leave,	 disability,	 age),	which	means	
that	this	form	of	employment	is	very	much	discrimination-related.60
3.3. Temporary and occasional work of students and retired persons
Temporary	 and	occasional	work	 of	 university	 and	 secondary	 school	 students	





56 According	 to	 Eurostat	 data	 from	 2015	 the	 percentage	was	 69,1%	 and	 Slovenia	 supposedly	
stood	 in	 second	 place	 in	 the	 EU.	 See	 Eurofound:	New	 forms	 of	 employment,	 Publications	
Office	of	the	European	Union,	Luxembourg,	2015.
57 Considering	 the	 fact	 that	 after	 the	 implementation	 of	 legal	 amendments,	 a	 fixed-term	
employment	 contract	 was	 more	 expensive	 for	 the	 employer	 than	 an	 employment	 contract	
of	 indefinite	duration,	 it	 is	safe	 to	assume	that	 the	key	motive	for	 these	contracts	 is	still	 the	
flexibility	they	grant	the	employers.
58 It	is	disguising	the	true	nature	of	the	relationship.
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(the	so	called	student	work)	is	a	well	established	form	of	work	in	Slovenia,61	while	
temporary	and	occasional	work	of	 retired	persons	has	not	been	 regulated	until	 the	
2013	amendment	of	ZUTD.
What	both	forms	of	work	have	in	common,	is	that	they	can	only	be	carried	out	
by	 a	 certain	 group	 of	 people	 (persons	with	 secondary	 school	 and	 the	 ones	 having	
university	 student	 status62	 and	 retirement	 status	 in	 the	Republic	 of	Slovenia63)	 and	
they	are	both	based	on	a	civil	law	contract.	Students	carry	out	work	based	on	a	special	
referral,	 issued	by	an	 intermediary	 (normally	student	 service)64 and retired persons 





carry	 out	work	 on	 this	 basis,	 are	 granted	 limited	 labour	 law	 protection.66	Namely,	










61 Currently	 covered	 by	 the	 Employment	 and	 Insurance	Against	Unemployment	Act	 (Official	
Gazette	of	the	Republic	of	Slovenia,	no.	107/2006,	ZZZPB	–	UPB-1).	It	is	a	regulation	that	was	
cancelled	and	replaced	by	ZUTD,	except	for	provisions	from	Articles	5	to	8,	which	regulate	
student	work.	These	 remain	 valid	 until	 the	 implementation	 of	 another	 special	 law	 covering	
student	work.	
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general	their	position	is	not	entirely	equal	to	the	one	of	employees.69
The	purpose	of	temporary	and	occasional	work	is	to	enable	students	and	retired	


















costs/expenses	(due	to	 low	contributions),	 it	 is	clear	why	student	work	in	Slovenia	




own	existence;	 so	 labour	 law	has	 to	 fully	protect	 their	position	 (by	protection	payment,	 the	


















74 While	 in	 2000,	 student	 work	 only	 accounted	 for	 0,9%	 of	 economically	 active	 persons	 in	
Slovenia,	 in	 2010	 this	 percentage	 was	 3,8%.	 See	 Kanjuo	 Mrčela,	 A.,	 Ignjatović,	 M.,	 Od	
prožnosti…,	cit.,	p.	369.
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Student	 work	 should	 undoubtedly	 undergo	 a	 thorough	 reform,77	 by	 taking	
into	account	the	regulation	of	occasional	and	temporary	work	carried	out	by	retired	
people.	Albeit	there	have	been	certain	attempts	in	this	direction,	a	reform	has	not	yet	
happened.	Employers	have	temporarily	lost	interest	in	this	form	of	work78 due to their 
obligation	to	include	student	workers	in	social	insurance	schemes79	and,	consequently	
due	to	the	increase	of	expenses	for	this	form	of	work.80









referrals	 (as	 student	work),	managed	 to	 prove	 the	 existence	 of	 elements	 of	 an	 employment	
relationship	and,	thus	also	recognizing	their	employee	status.	The	first	case,	where	the	Supreme	
Court	of	the	Republic	of	Slovenia	has	made	such	a	decision	(in	relation	to	students	who	worked	
as	 stewardesses),	 was	 the	 judgment	 in	 case	 no.	VIII	 Ips	 129/2006	 from	 18.	 12.	 2007;	 the	
later	judgments	referring	to	student	work	are,	for	example,	judgments	VIII	Ips	266/209	from	
5.9.2011;	VIII	 Ips	82/2013	 from	14.	10.	2013,	VIII	 Ips	54/2014	 from	13.	5.	2014;	VIII	 Ips	
145/2014	from	17.	2.	2015;	VIII	Ips	16/2015	from	8.6.2015.
76 More	on	this,	see	infra,	chapter	6.
77 Slovenia	 has	 already	 been	warned	 by	 the	 European	Commission	 about	 the	 need	 to	 reform	







and	 disability	 insurance	 in	 the	 amount	 of	 8,85%,	 a	 contribution	 for	 health	 insurance	 in	 the	
amount	 of	 6,36%,	 contribution	 for	work	 injuries	 and	work	 illness	 in	 the	 amount	 of	 0.53%	
and	 also	 the	 concession	 duty	 in	 the	 amount	 of	 16,00%	 and	 an	 extra	 concession	 duty	 of	








82 See	 UMAR,	 Report	 on	 development	 2017,	 p.	 33,	 available	 at	 <http://www.umar.gov.si/
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one	of	the	most	flexible	and	cheapest	forms	of	employment.	Substituting	employment	






hours	 to	 the	work	 process	 needs.	The	 demand	 for	 including	 the	work	 of	workers	









Even	 in	 countries,	 where	 these	 special	 contractual	 forms	 have	 not	 yet	 been	
implemented	(Slovenia	being	among	them),	there	seems	to	be	a	practice	of	including	
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student	work.	It	may	also	be	assumed	(considering	the	substitution	of	employment	
with	these	forms	of	work)	that	the	percentage	is	much	higher	today.
4.2. Part-time employment contract
For	years,	the	Slovenian	labour	law	legislation	has	regulated	two	forms	of	part-
time	employment	contracts	among	atypical	employment	contracts.
The	 first	 form	 includes	 contracts,	 where	 special	 laws	 determine	 the	 right	
of	 an	 employee	 to	work	 part-time	 due	 to	 disability,	 health	 reasons	 or	 parenthood.	
Apart	from	being	entitled	to	remuneration	(which	depends	on	the	employee’s	actual	
obligations)	 and	 work	 breaks	 (which	 is	 regulated	 differently	 in	 the	 2nd paragraph 
of	Article	154	ZDR-1),88	 according	 to	 these	 special	 regulations	a	part-time	worker	
has	equal	rights	and	obligations	under	this	employment	relationship	as	an	employee	
working	full-time.89	Normally,	an	employment	contract	 in	 these	cases	 is	concluded	
for	 half-time	 and	 the	 employer	 is	 forbidden	 to	 overload	 the	 employee,	much	 less	
instruct	 him	 to	work	 overtime,90	 since	 this	would	 be	 in	 contrast	with	 the	 purpose	
according	to	which	the	employee	is	entitled	to	part-time	employment.	Special	laws	








which	 occurs	 when	 the	 employer	 announces	 the	 need	 for	 part-time	work	 and	 the	
employee	 accepts	 such	 employment,	 either	 because	 such	 form	 of	 work	 suits	 him	
or	 because	 he/she	 is	 unable	 to	 obtain	 full-time	 employment.	 Entering	 into	 a	 part-
time	 employment	 contract	 can	 therefore	 either	 be	 his/her	 preference	 or	merely	 an	
emergency	exit.	Special	regulations	of	the	position	of	part-time	workers	are	covered	
in	 ZDR-1	 in	 line	 with	 the	 ILO	 Part	 time	Work	 Convention	 no.	 175	 (hereinafter:	
ILO	Convention	no.	175)92	and	Council	Directive	97/81/EC	of	15	December	1997,	










92 Which	 was	 also	 ratified	 by	 Slovenia.	 See	 Official	 Gazette	 of	 the	 Republic	 of	 Slovenia	 –	
International	Contracts,	no.	4/2001.
93 OJ	L	14,	20.	1.	1998,	pp.	9	–	14.
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job	vacancies	and	grants	them	the	possibility	to	apply	for	these	job	positions	without	
having	to	publicly	announce	those	vacancies.94




where	 appropriate.	Moreover,	 ILO	Convention	 no.	 175	 also	 emphasizes	 the	 equal	
treatment	principle	regarding	the	right	to	organize	and	represent	employees	with	respect	
to	professional	safety	and	ZDR-1	stipulates	that	a	part-time	employee	has	equal	rights	
and	 obligations	 as	 a	 full-time	 employee	 but	 can	 enforce	 them	 proportionally	with	
the	term	for	which	the	employment	relationship	was	entered	into,	unless	otherwise	
specified	 by	 the	 law	 (Art.	 65(3)	 ZDR-1).	 The	 principle	 of	 proportionality	 mostly	
applies	 to	 wages	 and	 compensation	 for	 wages,	 but	 also	 to	 annual	 leave	 payment	






than	a	certain	number	of	hours	per	day	(e.g.	breaks	during	work)97 or are not 
granted	to	part-time	employees	at	all	(e.g.	breastfeeding	breaks) 98













rights	 such	as	 the	 right	 to	 safety	and	health	at	work,	 the	 right	 to	education,	 the	 right	 to	 the	
reimbursement	of	expenses	for	 transfer	 to	work	and	home	and	others.	Only	 the	principle	of	
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is	 still	 below	 the	European	 average	 (which	 is	 approximately	 20%	of	 all	workers),	
but	has	been	increasing	faster	than	in	the	EU	in	the	past	few	years.103	It	also	needs	
to	 be	 pointed	 out	 that	 Slovenia	 also	 has	 the	 highest	 percentage	 of	 these	 kinds	 of	
employments	among	new	EU	Member	States.	
Some	 employers	 in	 Slovenia	 (larger	 retail	 chains)	 state	 that	 the	 reason	 for	



































108 The	fact	 that	 this	represents	an	abuse	of	the	situation	also	follows	from	the	judgment	of	the	
Supreme	Court	of	the	Republic	of	Slovenia,	no.	X	Ips	41/2013	on	18.	12.	2014.
109 These	 cases	 are	 referred	 to	 in	 the	Labour	 Inspectorate	of	 the	Republic	 of	Slovenia,	Annual	
Report	2016	(p.	64),	and	also	in	the	latest	Annual	Report	for	2017	(pp.	60	and	61).
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schemes.	 The	 level	 of	 cash	 benefits	 deriving	 from	 these	 schemes	 (sickness	 cash	
benefit	in	case	of	sick	leave,	parental	leave	etc.)	depends	on	the	basis	for	the	payment	





and	 pension	 insurance,113	 but	 is	 in	 this	 case	 obliged	 to	 cover	 the	 contributions	 of	
employer	as	the	insured	person	himself.114





in	 fact	 work	 full-time.	 Since	 this	 represents	 a	 disguise	 of	 the	 true	 nature	 of	 the	
relationship,	 the	employees	 should	have	 the	possibility	 to	prove	 the	existence	of	a	
full-time	employment	contract	and	the	corresponding	rights	before	the	court.	Possible	
labour	inspection	measures	in	such	cases	should	also	be	regulated	by	law.116
5. EMPLOYMENT RELATIONSHIPS WITH MORE PARTIES
5.1. General facts
Non-standard	forms	of	employment	are	also	a	consequence	of	a	phenomenon	
called	 a	 vertical	 disintegration	 of	 companies,117	 fragmentation	 of	 work118 or 







115 The	percentage	of	part-time	employments	 is	up	 to	five	 times	higher	among	younger	people	
than	 the	 percentage	 of	 these	 employments	 among	 all	 employees.	They	 resemble	fixed-term	









D. SENČUR PEČEK, Social Protection of Workers in Non-standard Forms...
Zb. Prav. fak. Sveuč. u Rij., vol. 39, br. 4 (Posebni broj), 1561-1599 (2018)1580
fissurization.119	 Employers	 (contracting	 entities),	 instead	 of	 employing	 employees	
themselves,	outsource	certain	jobs	based	on	various	contracts	and	different	contractual	
models	 (outsourcing,	 subcontracting,	 franchising,	 temporary	 agency	 work)	 to	
contractual	partners	and	their	employees,	but	to	a	certain	degree	maintain	influence	
over	these	employees.	By	doing	so,	the	contracting	entities	reduce	the	expenses	and	
simultaneously	 avoid	 employer’s	 duties,	 since	 workers	 are	 (formally)	 employed	





With	 these	 so	 called	 “triangular”	 (or	 multi-party)	 relationships,	 where	 more	
than	 one	 subject	 is	 present	 next	 to	 the	 official	 employer	 and	which	 influence	 the	
working	conditions	of	employees,	 it	 is	 important,	whether	 law	imposes	obligations	
upon	the	employees	only	towards	the	official	employer	(the	one	who	concludes	an	
employment	contract	with	the	employee)	or	also	(or	instead	of	towards	him)	towards	
these	subjects	 (for	example,	 the	contracting	entity,	 the	main	contractor,	 the	user	of	
temporary	agency	workers).	The	problem	of	appropriate	protection	of	employees	in	
triangular	 relationships	 is	also	pointed	out	by	 ILO	 in	 its	Recommendation	no.	189	










There	are	also	other	relationships	 in	 the	practice	of	Slovenian	 labour	market,	
which	include	several	parties	(outsourcing,	subcontracting,	franchising	etc.),	but	are	












no.	 43/2011,	 ZVZD-1),	which	 pursuant	 to	 ILO	Convention	 no.	 167	 concerning	 Safety	 and	
Health	at	Work	(1988)	does	not	only	define	an	employer	as	the	person,	who	has	an	employment	
contract	with	the	worker,	but	also	with	other	subjects,	who	in	fact	organize	work	and	should	
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of	distributing	employers’	duties	 as	 a	possibility	 for	 a	more	 accurate	protection	of	
employees.126
5.2. Temporary agency work































128 See	 Schlachter,	M.,	Transnational	Temporary	Agency	Work:	How	Much	Equality	Does	 the	






130 The	activity	of	providing	work	 to	other	employers	 (users)	 can	only	be	carried	out	by	 those	
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of	 workers	 in	 agencies	 and	 to	 improve	 their	 position	 towards	 the	 users	 (also	 by	
imposing	greater	responsibilities	upon	users)	as	well	as	to	prevent	using	temporary	
agency	work	as	a	replacement	for	employment	contracts.131













hours,	 rests	and	breaks	and	ensure	safety	and	health	at	work	 to	agency	workers;136 
he	is	also	subsidiarily	responsible	for	payment	and	other	benefits	arising	out	of	the	
employment	relationship	during	the	time	period	for	which	the	worker	was	carrying	















133 Even	though	the	employment	contract	 is	concluded	between	the	agency	and	the	worker,	 the	
admissibility	of	a	fixed-term	contract	is	related	to	the	existence	of	reasons	on	the	part	of	the	
user.	With	 such	 (improper)	 regulation,	 the	 difference	 between	 agency	 employment	 and	 the	
assignment	of	worker	to	the	user	is	actually	disappearing,	given	the	fact	that	the	duration	of	
employment	depends	upon	the	user’s	need	for	work.
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vacant	 job	 positions.	Additionally,	 ZUTD	 specifically	 obliges	 the	 agency	 to	 allow	
the	 assigned	 worker	 to	 conclude	 an	 employment	 relationship	 with	 the	 user	 after	
completing	 the	work	and	without	 imposing	any	 limitations	and	 forbids	 the	agency	
to	request	payment	from	the	worker	for	concluding	an	employment	contract	with	the	
user.139
This	 is	 also	 in	 accordance	with	Directive	 2008/104/EC	which	 is	 based	 on	 a	
temporary	 nature	 of	 the	 assignment	 provided	 to	 the	 user140	 and	 one	 of	 its	 goals	 is	
encouraging	 temporary	 agency	 work	 as	 a	 step	 towards	 regular	 employment	 with	
the user.141	This	 goal	 is	 accomplished	 if	 (in	 the	 case	 of	 user’s	 permanent	 need	 for	
work)	the	temporary	agency	worker	is	hired	directly	by	the	user	after	completing	his	
assignment.	This	 does	 not	 happen	 if	 the	worker	 is	 consecutively	 (or	 permanently)	
assigned	 to	 the	 same	 user.	The	Directive	 therefore	 compels	 the	Member	 States	 to	
implement	appropriate	measures	in	order	to	prevent	consecutive	assignments,	whose	
purpose	is	to	circumvent	the	provisions	of	the	Directive.142
Several	 European	 countries	 thus	 determine	 the	 longest	 allowed	 period	 of	
assignment	 or	 a	 maximum	 number	 of	 consecutive	 assignments.143	 Slovenia	 was	





138 On	the	other	hand,	Slovenian	legislation	does	not	cover	 the	possibility	of	 temporary	agency	
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such	work	anymore,	which	is	also	highlighted	by	some	scholars.146
Even	though	in	the	time	of	validity	of	ZDR	it	was	still	possible	to	avoid	the	time	
limitation	(for	 instance,	by	means	of	 rotation	of	 the	worker	between	 two	agencies,	
the	agency	and	the	user),	 the	path	 towards	employment	relationships,	 in	which	 the	
worker	 is	 formally	 employed	 by	 the	 agency,	 but	 carries	 out	work	 for	 the	 user	 for	
a	 longer	period	 (permanently),	 is	now	easier.	 In	such	 relationships	 the	user	has	all	
the	 benefits	 of	 an	 employment	 relationship	 (regular,	 competent	 workers),	 but	 has	
no	employer	obligations.147	Considering	the	principle	of	the	primacy	of	facts148	such	
relationship	that	does	not	have	the	characteristics	of	a	temporary	assignment	despite	
being	manifested	as	one,	 and	 should	be	considered	as	an	employment	 relationship	
between	the	worker	and	the	user.149









providing	 services	 (for	 example,	 a	 business	 cooperation	 contract),	 although	 what	





reloading	 job	 to	 40	 subcontractors,	who	 employed	more	 than	 500	workers.	These	
workers,	who	all	had	employment	contracts	with	 those	subcontractors	had	actually	












150 See	Report	V	 (1),	 2006,	 International	Labour	Conference,	 95	 th	Session,	 2006,	 pp.	 42,	 43;	
available	 at	 <http://www.ilo.org/public/english/standards/relm/ilc/ilc95/pdf/rep-v-1.pdf> 
(20.06.2018).	See	also	Schlachter,	M.,	Transnational…,	cit.,	p.	179;	Končar,	P.,	Ureditev…,	
cit.,	p.	152.
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ordered	 them	 to	work	 at	 the	premises	of	 the	 contracting	party,	 hence,	 the	workers	






of	workers	 (temporary	agency	work)”	 and	other	 terms	 in	Article	163	ZUTD	more	




for	 the	 contracting	party.152	 It	 also	 raised	 penalties	with	 respect	 to	 the	 breaches	 of	












of	 the	primacy	of	facts	should	be	considered,	similarly	as	when	defining	 the	 terms	
‘worker’	and	‘employment	relationship’.154	Since	the	courts	consider	a	person	to	be	a	
worker	regardless	of	the	name	of	the	relationship	the	parties	chose,	they	should	also	
consider	 that	 the	employer	 is	 the	subject,	which	manifests	 the	characteristics	of	an	
employer.155	The	one	who	organizes	the	work	process,	gives	the	instructions	to	workers	
and	supervises	them,	and	gains	profit	from	their	work	should	also	bear	obligations	and	
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existing	legislation	is	definitely	needed.156
6. FALSE SELF-EMPLOYED (AND OTHER DISGUISED 
EMPLOYMENT RELATIONSHIPS) AND ECONOMICALLY 
DEPENDENT PERSONS
6.1. General facts
Outsourcing,	 subcontracting	and	other	contractual	 relationships,	 in	which	 the	
employers	outsource	certain	jobs	to	outside	contractors	also	account	for	the	increase	
in	 the	percentage	of	 self-employed	workers,	who	do	not	 employ	any	workers	 (but	
carry	out	the	work	themselves).	These	include	not	only	people,	who	carry	out	work	
on	 the	market	at	 their	own	risk	and	 independently,	but	also	 the	ones	who	are	only	
officially	 self-employed,	but	 in	 fact	work	 in	a	 relationship	which	has	 the	elements	
of	an	employment	relationship.	We	can	claim	that	the	latter	are	false	self-employed	
workers,	who	 are	 in	 fact	 employees	 (a	 disguised	 employment	 relationship).157 The 
other	 group	 are	 the	 real	 self-employed,	 who	 are	 in	 an	 economically	 dependent	
relationship	with	the	client	(the	so	called	economically	dependent	persons).158
False	 self-employment	and	disguised	employment	 relationships	are	a	general	
problem,	 about	 which	 the	 scholars	 in	 Slovenia	 have	 been	 warning	 for	 a	 while.159 
Additionally,	 such	 relationships	are	also	 revealed	by	 labour	 inspectors,160 and their 
existence	is	also	evident	in	extensive	case	law	in	relation	to	determining	the	existence	
of	employment	relationships.161	The	situation	is	different	with	economically	dependent	








See	 Report	 V	 (1),	 2006,	 International	 Labour	 Conference,	 95th	 Session,	 2006,	 available	 at	
<http://www.ilo.org/public/english/standards/relm/ilc/ilc95/pdf/rep-v-1.pdf>	 (20.06.2018),	 p.	
12.
158 More	 about	 this	 Senčur	 Peček,	 D.,	 Samozaposleni,	 ekonomsko	 odvisne	 osebe	 in	 obstoj	
delovnega	razmerja,	Delavci	in	delodajalci,	2-3/2014,	pp.	201-220.
159 See	 Kresal,	 B.,	 Prikrita	 delovna	 razmerja	 –	 nevarno	 izigravanje	 zakonodaje,	 Delavci	 in	
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6.2. Disguised employment relationships
Labour	law	mostly	protects	only	employees,	persons	who	carry	out	work	based	
on	 an	 employment	 relationship.	The	 Slovenian	 legislation	 defines	 an	 employment	
relationship	 in	Article	4	ZDR-1.	The	fact	 that	 the	employer	makes	decisions	about	
pursuing	 the	 activity	 (about	 work	 process)	 and	 also	 bears	 the	 responsibility	 for	
business	success	is	the	very	essence	of	the	employment	relationship.	An	employee	is	
only	part	of	this	organized	work	process	and	he/she	is	subordinated	to	the	employer	
and	dependent	on	him.	 In	 return	for	 this	subordination,	 the	employee,	as	a	weaker	
party	in	the	relationship,	is	granted	labour	law	protection.
If	 there	 are	 elements	 of	 an	 employment	 relationship163	 in	 the	 relationship	
between	the	employer	and	the	worker,	where	the	worker	carries	out	a	dependent	work	
for	the	employer,	the	contractual	parties	cannot	freely	choose	the	legal	definition	of	
this	 relationship.	According	 to	 the	 established	 principle	 of	 the	 primacy	 of	 facts,164 
such	relationship	is	considered	an	employment	relationship.	This	also	follows	from	








recently	 often	 as	 self-employed	 persons	 based	 on	 business	 cooperation	 contracts.	
These	contractual	relationships	are	formally	regulated	by	civil	and	commercial	laws	
(mostly	by	the	Civil	Obligations	Code),	which	are	based	on	freedom	of	contract	and	
equality	of	 the	contractual	parties.	The	contractual	parties	are	 thus	 free	 to	 regulate	
their	mutual	relationships.	They	are	not	limited	by	labour	legislation,	which	otherwise	
determines	minimum	standards	(regarding	minimum	wage,	maximum	working	hours,	






164 The	 principle	 of	 the	 primacy	 of	 facts	 (content	 of	 relationship)	 over	 the	 form	 of	 contract	 is	
implemented	 in	 the	 legislation	 of	 most	 countries.	 See	 The	 Employment	 Relationship:	 An	








applies	 to	 the	 self-employed	who	 fulfil	 conditions	 for	 economically	dependent	persons	 (see	
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not	apply	to	them.167	As	a	consequence,	these	self-employed	persons	often	face	low	
earnings	and	irregular	payments,	long	and	non-standard	working	hours,	uncertainty	






disability	 insurance	 in	Slovenia	and	are	entitled	 to	a	proportional	 insurance	period	
based	 on	 the	 payment	 of	 contributions.169	 Contributions	 for	 health	 insurance	 also	
have	to	be	paid	out	of	one’s	payment,	received	on	the	basis	of	contracts	for	services	









schemes	 in	 the	 Republic	 of	 Slovenia	 (pension	 and	 disability,	 health,	 parental	 and	
unemployment).	For	them,	this	means	an	obligation	to	pay	minimum	contributions	for	
social	insurance	determined	by	the	legislation	(regardless	of	one’s	actual	income).171 
This	way	 the	 self-employed	 are	 also	 granted	minimum	 rights	 (minimum	 pension,	
unemployment	cash	benefit	etc.),	but	only	if	they	actually	pay	these	contributions.172 
In	 a	 situation	when	 self-employed	persons	 often	 do	not	 have	 a	 constant	 source	 of	
work	 and	 receive	 low	 and	 irregular	 payments,	 this	 can	 be	 a	 big	 problem.	Due	 to	
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person	 is	 in	 a	 less	 favourable	 position	 than	 an	 employee	 in	 case	 of	 absence	 from	
work	due	 to	 illness	or	 injury.	On	account	of	 health	 insurance	both	 employees	 and	
self-employed	 are	 entitled	 to	 sickness	 cash	benefits	only	 from	 the	31st	 day	of	 sick	
leave	onwards,	which	means	that	during	the	first	30	days	of	sick	leave	self-employed	
persons	have	no	 income	at	all	 (while	employees	are	paid	 the	compensation	by	 the	
employer).174
In	 order	 for	 the	 self-employed	 (and	 also	 other	 disguised	 employees)	 to	 be	
guaranteed	labour	law	protection	and	the	rights	from	social	insurance	schemes	granted	
to	 the	 employees,	 their	 employment	 relationship	 must	 be	 recognized.	 Claims	 for	
determining	the	existence	of	an	employment	relationship	are	resolved	by	labour	courts.	
Considering	Article	 18	 ZDR-1,	 which	 determines	 an	 assumption	 of	 the	 existence	
of	an	employment	relationship,175	a	disguised	employee	does	not	have	to	prove	the	

















175 It	 stipulates	 that	 in	 case	 of	 disputes	 regarding	 the	 existence	 of	 an	 employment	 relationship	




177 As	 follows	 from	 the	 case	 law	 of	 the	 Slovenian	 labour	 courts,	 a	 disguised	 employment	
relationship	mostly	 takes	 the	form	of	a	contract	 for	services,	contract	 for	copyrighted	work,	
occasional	and	temporary	work	of	students	(student	referrals),	business	cooperation	contracts	
with	sole	traders,	business	cooperation	contracts	with	freelance	journalists,	etc.
178 Since	workers	 normally	 file	 lawsuits	 only	 after	 the	 termination	 of	 a	 contractual	 (disguised	
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6.3. Economically dependent persons
Unlike	 false	self-employed	persons	who	are	only	 formally	self-employed	but	
actually	 carry	 out	work	 in	 a	 dependent	 relationship	 (as	 employees),	 economically	
dependent	persons	are	actually	self-employed.	There	are	no	elements	of	an	employment	
relationship	 in	 their	 relationship	 with	 the	 client.	 But	 since	 they	 are	 economically	
dependent	on	their	client,	they	are	in	need	of	certain	protection.182
By	implementing	ZDR-1,	Slovenia	has	joined	the	European	countries183	which	
regulate	 this	 category	of	people	 and	grant	 them	a	 limited	 labour	 law	protection.184 






Since	 economically	 dependent	 persons	 are	 not	 employees,	 the	 entire	 labour	
law	protection	does	not	apply	to	them,	but	since	due	to	their	economic	dependence	
they	 need	 a	 similar	 protection	 as	 employees,	 the	 law	 grants	 them	 a	 certain	 range	
of	 protection	 in	 Article	 214.	 The	 provisions	 of	 ZDR-1	 regarding	 discrimination	
prohibition,	minimum	periods	of	notice,	prohibition	of	terminating	a	contract	without	
a	 justified	 reason,	 ensuring	payment	 comparable	 to	 the	payment	 the	 client	 ensures	








182 This	 group	 of	 self-employed	 and	 the	 need	 for	 their	 protection	 has	 already	 been	 addressed/
discussed	 several	 years	 ago	 within	 the	 framework	 of	 the	 EU	 and	 ILO.	 See	 Supiot,	 A.,	
Transformation	 of	 labour	 law	 and	 future	 of	 labour	 law	 in	 Europe,	 European	 Commission,	
1999;	Report	V	(1),	International	Labour	Conference,	95th	Session,	2006.	See	also	Perulli,	A.,	









D. SENČUR PEČEK, Social Protection of Workers in Non-standard Forms...
Zb. Prav. fak. Sveuč. u Rij., vol. 39, br. 4 (Posebni broj), 1561-1599 (2018) 1591









which	 is	 granted	 to	 them	by	ZDR-1	 in	 case	 of	 economic	dependence.	Since	 there	
is	 no	 research	 in	 this	 regard	 yet,	 it	 is	 only	 possible	 to	 assume	why	 this	 is	 so.	On	
one	 hand,	 the	 legal	 criteria	 limit	 the	 range	 of	 potential	 economically	 dependent	
persons,	since	they	only	include	persons	working	alone	(without	employees)	and	for	
practically	one	client	but	 at	 the	 same	 time	 independently.	Even	 if	 a	 self-employed	
person	 fulfils	 these	 conditions,	 they	 must	 notify	 their	 client	 about	 it,	 which	 they	
often	 do	 not	want	 to,	 because	 they	 are	 afraid	 of	 losing	 the	 client.	Another	 reason	
might	lie	in	the	fact	that	there	are	many	self-employed	persons	who	work	for	a	single	
client,	both	economically	and	personally	depend	on	the	client	and	fulfil	the	criteria	
of	 an	 employment	 relationship.187	 In	 such	 cases,	 the	 self-employed	 can	 demand	 a	
recognition	of	their	employment	relationship	and	protection	as	an	employee	(not	just	
limited	protection	as	an	economically	dependent	person).






The	Slovenian	 labour	 legislation	grants	 the	employees	 in	non-standard	forms	
of	 employment	 (fixed-term,	 part-time,	 agency)	 principally	 equal	 protection	 as	
to	 the	 employees	with	 a	 similar	 status	 in	 standard	 forms	 of	 employment	 and	 also	




187 This	 is	 also	 indicated	 in	 the	 findings	 of	 labour	 inspections	 and	 case	 law	 regarding	 the	
identification	of	an	employment	relationship.
188 Pursuant	to	Article	223	ZDR-1,	provisions	in	Article	213	and	214	ZDR-1	should	only	be	applied	
until	 the	 implementation	 of	 law	 that	 would	 regulate	 work	 and	 protection	 of	 economically	
dependent	persons.	To	this	day,	not	even	a	draft	law	has	been	proposed.
189 A	law	should	regulate	several	issues,	arising	in	regard	to	requesting	protection,	sanctions	for	
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hours,	discrimination	prohibition,	safety	and	health	at	work)	to	students	and	retired	
people,	 who	 work	 temporarily	 or	 occasionally;	 it	 also	 grants	 limited	 protection	
(regarding	discrimination	prohibition,	payment	for	work	and	termination	of	contract)	
to	 economically	 dependent	 persons.	 Only	 false	 self-employed	 persons	 and	 other	
disguised	employees	are	excluded	from	labour	law	protection.
Individuals	who	carry	out	work	 in	any	of	 the	considered	non-standard	 forms	








Considering	all	of	 the	 stated	 facts,	 it	 cannot	be	concluded	 that	 individuals	 in	
Slovenia	who	work	based	on	non-standard	forms	of	work	are	in	a	precarious	position.	
However,	 this	 only	 applies	 if	 non-standard	 forms	 of	 employment	 are	 used	 when	






relationships,	with	 false	 self-employed),	 the	position	of	 (mostly	younger)	workers,	
trapped	in	these	forms	of	employment,	is	completely	different.
To	ensure	decent	work	to	all	workers,	apart	from	adopting	and	implementing	
additional	 legal	 solutions	and	measures	 in	 the	 labour	market,	we	will	 also	have	 to	
promote	the	inspection	supervision	and	raise	awareness	among	the	employers	and	the	
society	of	the	long	term	consequences	of	non-standard	forms	of	employment.
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Darja Senčur Peček*191
Sažetak
SOCIJALNOPRAVNA ZAŠTITA RADNIKA U 
NESTANDARDNIM OBLICIMA RADA U SLOVENIJI
Članak	 se	 bavi	 pravnim	 položajem	 osoba	 koje	 obavljaju	 rad	 u	 različitim	









oblika	 rada	 i	 prividno	 samozaposlenih	 osoba	 ili	 drugih	 prikrivenih	 posloprimaca,	
kada	radnici	uživaju	samo	ograničeni	opseg	prava,	iako	rad	obavljaju	u	odnosima	koji	
imaju	 elemente	 standardnoga	 radnog	 odnosa.	Kako	 bi	 se	 spriječili	 takvi	 slučajevi,	
potrebna	 su	 ne	 samo	 dodatna	 zakonska	 rješenja	 i	mjere	 tržišta	 rada,	 već	 i	 jačanje	
inspekcije	rada	te	svjesnosti	poslodavaca	i	društva	o	dugoročnim	učincima	korištenja	
takvih	nestandardnih	oblika	rada.
Ključne riječi: nestandardni oblici tada; atipični ugovori o radu; studentski 
rad; privremeni agencijski rad; prividno samozaposlena osoba; 
ekonomski ovisne osobe.
Zusammenfassung




unterschiedlichen	 Nichtstandardarbeitsverhältnissen	 in	 Slowenien	 stehen,	 ein.	 Der	
arbeitsrechtliche	Schutz	und	die	rechtliche	Position	der	Arbeiter	in	unterschiedlichen	
temporären	 Arbeitsformen	 (befristetes	 Arbeitsverhältnis,	 befristete	 Beschäftigung	
*	 Dr.	 sc.	 Darja	 Senčur	 Peček,	 redovita	 profesorica,	 Pravni	 fakultet	 Sveučilišta	 u	 Mariboru,	
Slovenija;	darja.sencur-pecek@um.si
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von	 Studenten	 und	 Rentnern)	 sowie	 auch	 in	 den	 Arbeitsverhältnissen,	 welche	







um	 verschleierte	Arbeitsverhältnisse	 handelt,	 bei	 welchen	 die	 Rechte	 der	Arbeiter	





Gesellschaft	 für	 die	 Langzeitwirkung	 solcher	 Nichtstandardarbeitsverhältnisse	 zu	
steigern. 
Schlüsselwörter: Nichtstandardarbeitsverhältnisse; atypische Beschäftigungs-
verhältnisse; Beschäftigung von Studenten; befristete 
Leiharbeit; Scheinselbstständigkeit; wirtschaftlich abhängige 
Personen. 
Riassunto
LA TUTELA GIURIDICA DEL LAVORATORE NELLE 
FORME DI LAVORO ATIPICHE IN SLOVENIA
Il	 contributo	 tratta	 della	 posizione	 legale	 dei	 singoli	 che	 prestano	 attività	
lavorativa	 sotto	 varie	 forme	 di	 impiego	 atipiche	 in	 Slovenia.	 L’autrice	 analizza	 la	
protezione	giuslavoristica	 e	 la	 posizione	 sociale	dei	 lavoratori,	mettendo	 in	 rilievo	
il	 lavoro	nelle	 forme	del	 lavoro	 temporaneo	 (impiego	a	 tempo	determinato,	 lavoro	
temporaneo	 ed	 occasionale	 degli	 studenti	 e	 dei	 pensionati),	 dei	 rapporti	 di	 lavoro	
con	più	di	due	parti	(lavoro	interinale	temporaneo),	come	pure	la	posizione	dei	falsi	
lavoratori	 autonomi	 e	 delle	 persone	 economicamente	 dipendenti.	 E’	 evidente	 che	








rafforzamento	 dell’ispezione	 del	 lavoro	 ed	 uno	 sviluppo	 della	 consapevolezza	 dei	
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datori	di	 lavoro	e	della	 società	 circa	gli	 effetti	 a	 lungo	 termine	dell’utilizzo	di	 tali	
forme	di	lavoro	atipico.
Parole chiave: forme di lavoro atipiche; contratti di lavoro atipici; studenti 
lavoratori; agenzie di lavoro interinale; falsi lavoratori 
autonomi; soggetti economicamente dipendenti.

